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Association

CMRS LICENSEE PROVISION OF FIXED SERVICES -- WHETHER
LOCAL LOOP OR OTHERWISE -- SHOULD BE TREATED UNDER

THE SAME REGULATORY SCHEME AS CMRS MOBILE SERVICES
WT DOCKET NO. 96-6

The Commission's First Report and Order in WT Docket No. 96-6 adopts important
pro-competitive and regulatory policies for the CMRS marketplace by permitting complete
flexibility in the offering of fixed services over CMRS spectrum. This flexibility will
promote the ability of CMRS operators to meet subscriber needs while ensuring the most
efficient usage of spectrum. To ensure that these laudable goals are met, however, the
Commission should adopt rules prescribing that all fixed CMRS offerings are to be treated
under the same regulatory and jurisdictional framework as CMRS generally.

Establishing Only a Presumption That Fixed CMRS Should Be Regulated Like All Other
CMRS Will Seriously Undermine the Policy Objectives of the First Report and Order. The
fact that, under the Commission's proposal, any interested party could me a challenge to the
presumption that a particular offering is CMRS would create substantial uncertainty for
service providers. Applicable regulatory and jurisdic.tional requirements clearly are factors
taken into account by a service provider before undertaking a new offering. A change in that
structure (whether at the federal or state level), after analyses have been made based on a
different set of assumptions, could render the service no longer feasible. In addition, even
where a CMRS operator prevails in response to a challenge, it will be forced to expend
resources to obtain that goal. (The Commission also will be forced unnecessarily to consume
its limited resources in such a proceeding.) As a result, it can be expected that CMRS
licensees will be less likely to engage in some fixed service offerings, the CMRS marketplace
will be less responsive to consumer demand, and the Commission's goals in this proceeding
will be unfulfilled.

The Commission thus should ensure that fixed CMRS offerings are subject to no
federal or state regulatory requirements beyond those generally applied to CMRS.

Section 332 Gives the Commission Plenary Authority Over the Fixed Service Offerings of
CMRS Carriers. With the enactment of Section 332(c) of the Communications Act,
Congress deliberately chose a federal regulatory framework to apply to all CMRS. Because
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CMRS offerings, by their nature, operate without regard to state lines . . .," I such services
were specially exempted from the dual federal and state regulatory regime originally
established to govern interstate and intrastate services. Congress' intent was to create a
seamless federal regulatory framework for CMRS providers. If CMRS carriers nonetheless
are subject to multiple layers of regulation based on the make-up and location of their service
offerings at any given point in time, Congress' goal of achieving regulatory parity and
uniformity in rate and entry regulation would be thwarted. Moreover, CMRS carriers'
ability to add value to their mobile service offerings by marketing a menu of services,
including fixed wireless loop service, would be severely restricted.

Several parties in this proceeding have asserted that all local loop services must be
subject to comparable regulation, or else the Commission is promoting regulatory
discrimination based on technology. Congress, however, has directed in Section 332 that
CMRS be subject to federal regulation as described above. Arguments about technology
based discrimination do not affect the congressional mandate. In its First Report and Order
in CC Docket 96-98, the Commission acknowledged that Section 332 differentiates CMRS
providers from other carriers. In addition, in other contexts and under other sections of the
Communications Act, the Commission has concluded that different types of carriers providing
similar services may warrant different levels of regulation.

The Inseverability of Intrastate and Interstate CMRS Offerings Supports Federal
Jurisdiction. While Section 332(c)(3)(A) of the Communications Act imposes no prohibition
on state regulation of "other terms and conditions" of commercial mobile services, that
jurisdiction remains subject to the "inseverability" doctrine. This doctrine, developed by the
Supreme Court in Louisiana PCS, granted the FCC authority to preempt conflicting state
rules where the Commission could not "separate the interstate and the intrastate components
of [its] asserted regulations." 476 U.S. 355, 376 n.4 (1986). Where "compliance with both
federal and state law is in effect physically impossible," federal law must prevail. [d. at 368.

State Regulation of CMRS Offerings Is Impermissible Under the Telecommunications Act
of 1996. The FCC's proposal to subject fixed services offered by CMRS carriers to the
same regulatory scheme as their mobile service offerings is consistent with the competitive
policies recently adopted in the Telecommunications Act of 1996. New Section 253(a) of the
Communications Act states that "[n]o State or local statute or regulation, or other State or
local legal requirement, may prohibit or have the effect of prohibiting the ability of any entity
to provide any interstate or intrastate telecommunications service." As any state entry or rate

1 Budget Act House Report at 260; cf. H.R. Rep. No. 103-213, 103rd Cong., 1st Sess.
494 (1993).
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regulation would violate Section 253(a) by effectively prohibiting the provision of fixed
services by CMRS carriers, it would be subject to preemption pursuant to Section 253(d).
Moreover, the Telecommunications Act of 1996 specifically preserved the preemption
provisions of Section 332(cY and excluded CMRS providers from the definition of "local
exchange carrier. "3 Thus, the Telecommunications Act of 1996 reaffirms Congress' intent
that federal regulation supersede state law with respect to CMRS, however defined.

November 1996

2 47 U.S.C. § 253(e).

3 47 U.S. § 153(44).
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Personal Communications Industry Association
Legal Analysis -- Regulatory Treatment of Fixed CMRS

WT Docket No. 96-6 -- November 1996

I. The FCC May Preempt State Regulation of Fixed CMRS Offerings in Accordance
With the Inseverability Doctrine

A. The Inseverability Doctrine

The "inseverability" doctrine applicable to preemption by the Federal Communications

Commission ("Commission") of state regulation (also sometimes referred to as the

"inseparability" doctrine or "impossibility exception") was endorsed by the Supreme Court in

Louisiana Public Service Commission v. FCC, 476 U.S. 355 (1986). The Supreme Court, in

addressing FCC preemption of inconsistent state regulation of telephone plant depreciation,

observed that "[t]he critical question in any pre-emption analysis is always whether Congress

intended that federal regulation supersede state law. "I The Court found that Section 152(b)

of the Communications Act of 1934, as amended, denied authority to the Commission to

require state commissions to follow FCC depreciation policies for intrastate ratemaking

purposes, and rejected the argument that "the FCC may nevertheless take action which it

thinks will best effectuate a federal policy. "2 In pointing out that "it is certainly possible to

apply different rates and methods of depreciation to plant once the correct allocation between

I Louisiana PSC, 476 U.S. at 369.

2 [d. at 374.
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interstate and intrastate use has been made,"3 the Court included the following footnote,

which fonns the basis for the inseverability doctrine:

Thus, these cases are readily distinguishable from those in which FCC
pre-emption of state regulation was upheld where it was not possible to

separate the interstate and intrastate components of the asserted FCC
regulation. See, e.g., North Carolina Utilities Comm'n v. FCC, 537 F.2d 787
(CA4), cert. denied 429 U.S. 1027,97 S.C1. 651, 50 L.Ed.2d 631 (1976)
["NCUC 1"], and North Carolina Utilities Comm'n v. FCC, 552 F.2d 1036
(CA4), cert. denied, 434 U.S. 874, 98 S.C1. 222, 54 L.Ed.2d 154 (1977)
[" NCUC II"] (Where FCC acted within its authority to pennit subscribers to
provide their own telephones, pre-emption of inconsistent state regulation
prohibiting subscribers from connecting their own phones unless used
exclusively in interstate service upheld since state regulation would negate the
federal tariff). 4

The United States Court of Appeals for the D.C. Circuit has been confronted with

several cases since the Supreme Court's decision in Louisiana PSC involving challenges to

the Commission's preemption of state regulation and the necessary application of the test set

out by the Supreme Court. In Public Service Commission of Maryland v. FCC, 909 F.2d

1510 (D.C. Cir. 1990), the appellate court summarized the inseverability test as follows:

FCC preemption of state regulation is thus permissible when (1) the matter to
be regulated has both interstate and intrastate aspects; (2) FCC preemption is
necessary to protect a valid federal regulatory objective; and (3) state
regulation would "negate[] the exercise by the FCC of its own lawful
authority" because regulation of the interstate aspects of the matter cannot be
"unbundled" from regulation of the intrastate aspects.s

3 [d. at 375.

4 [d. at 375 n.4.

S 909 F.2d at 1515 (citations omitted).
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In that case, the Court upheld the federal preemption of state regulation of rates

charged by local exchange carriers to interexchange carriers for disconnection of telephone

service for nonpayment of interstate service bills. The Court acknowledged the

Commission's justification for the preemption, that state regulation of such disconnection

service might lead to excessive charges that would tend to frustrate the goals of the

Communications Act and interfere with competition in the interexchange marketplace

(including elimination of cross-subsidies from interexchange to intrastate services). 6

According to the Court, however, preemption cannot be justified solely on the basis that to

do otherwise would be burdensome to carriers engaged in both interstate and intrastate

communications or would interfere with Commission goals of accelerating technological

advances. 7 Despite this admonition, the Court specifically concluded that IIa direct effort by

a state to impose costs on interstate service that the FCC believes are unwarranted seems

rather clearly within the FCC's authority to prevent.,,8 The Court further found that the

interstate and intrastate aspects of the disconnection service could not be separated.

Maryland PSC based its three-part test on several earlier D.C. Circuit opinions that

applied the Louisiana PSC standard. In National Association of Regulatory Utility

Commissioners v. FCC, 880 F.2d 422 (D.C. Cir. 1989),9 the Court stated that lithe only

6 Id. at 1515-16.

7 Id. at 1516.

8 Id.

9 Maryland PSC cited NARUC in support of the second and third elements of the test.
Maryland PSC, 909 F.2d at 1515.
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limit that the Supreme Court has recognized on a state's authority over intrastate telephone

service occurs when the state's exercise of that authority negates the exercise by the FCC of

its own lawful authority over interstate communication." 10 In that case, the Court found

that the Commission may require the states to unbundle inside wiring from basic telephone

services, but that the Commission's authority was limited to preempting state actions that

would necessarily thwart or impede the operation of a free market in the installation and

maintenance of inside wiring. II

In Illinois Bell Telephone Company v. FCC, 883 F.2d 104 (D.C. Cir. 1989),12 the

Court upheld the Commission's decision requiring the Bell Operating Companies ("BOCs"),

as a condition of marketing customer premises equipment ("CPE") on an unseparated basis,

to provide independent equipment vendors with the opportunity to market BOC network

services, including Centrex, through sales agency plans or other means. The FCC preempted

the states from imposing structural separation requirements or inconsistent nonstructural

requirements. 13 Ameritech argued that the Commission was precluded from imposing the

sales agency requirement in connection with an intrastate service like Centrex. 14

10 880 F.2d at 429.

II Id.

12 Illinois Bell was cited by Maryland PSC in support of the fIrst element of the three
part inseverability test. Maryland PSC, 909 F.2d at 1515.

13 883 F.2d at 108.

14 Id.
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The Court found that Centrex was not exclusively an intrastate service but instead

agreed with the Commission that Centrex supports both interstate and intrastate

communications, specifically including interstate access. 15 The court found that the FCC

had adequately explained its preemption order, beginning with its objective of promoting

competition in the CPE market "by proscribing the unfair advantage HOCs might gain in that

market through their near monopoly power in regulated markets and by attempting to

minimize the efficiency costs on HOCs of any safeguards imposed. "16 The Commission's

chosen means for reaching the objective, involving nonstructural safeguards, did not appear

to the Court to be capable of severance into separate interstate and intrastate components. 17

In discussing Louisiana PSC and that decision's endorsement of the NCUe I and

NCUC II decisions, the Court noted the Supreme Court's apparent "recognition that strict

separation of state and federal regulatory spheres in some settings would require construction

of wholly independent intrastate and interstate networks and facilities, a result which seems at

odds with Congress' intent. "18 Similar analysis applied in this case supported the

Commission's fmding that "federal regulation of the manner in which the interstate aspects of

Centrex are marketed jointly with CPE cannot exist simultaneously with state regulation of

15 [d. at 113. The Court specifically observed that "consumers enjoy a statutory right to
such interstate access, a right that is distinctly federal in character." [d.

16 [d. at 115.

17 [d.

18 [d. at 116.
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the joint marketing of CPE and the intrastate component of Centrex. 19 The Court thus

found that the Commission had "legitimately detennined that inconsistent state regulation of

joint CPE/service marketing would negate the valid federal goals" of the Commission's

plan. 20

In Public Utility Commission of Texas v. FCC, 886 F.2d 1325 (D.C. Cir. 1989),21

the Court upheld the Commission's preemption of the Texas Public Utility Commission's

("Texas PUC") effort to restrict the interconnection of ARCO's private microwave system

through Southwestern Bell's local exchange facilities rather than through GTE's facilities.

The Court reiterated its conclusion in NARUC that it is not sufficient for the Commission to

find that the facilities are physically inseparable into intrastate and interstate components;22

rather, the FCC must not be able to separate the dual intrastate and interstate components of

its regulation, and the FCC may preempt only where the exercise of state authority negates

the ability of the Commission to exercise its lawful interstate authority.23

In that case, the Court stated that:

[T]he question is whether the FCC's order, based on the record before it,
could have been narrowed and yet still have achieved the asserted federal
policy of ensuring ARCO's ability to interconnect with the public interstate

19 [d.

20 [d.

21 Texas PUC was cited in Maryland PSC in support of the third prong of the test.
Maryland PSC, 909 F.2d at 1515.

22 886 F. 2d at 1332.

23 [d.
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network at locations of its choice -- so long as it is not publicly detrimental to
do so -- without encroaching on Texas's power to control the intrastate
certificating process. 24

The Court found the Commission's explanation that acceding to the Texas PUC would

effectively require the construction of duplicate networks for interstate and intrastate use, or

effectively negate the federal right of interconnection to the public interstate network, to meet

the applicable legal standards. 2S The court underscored that technological inseparability

alone is not sufficient; rather, that inseparability must also make it impossible to separate the

regulation. 26

The Ninth Circuit also has sought to apply and explain the inseverability test as well

(referred to as the impossibility exception by the Ninth Circuit). In California v. FCC, 39

F.3d 919 (9th Cir. 1994), the Court addressed the Commission's revised Computer III

structure, upholding the FCC's preemption of state requirements for structural separation of

facilities and personnel used to provide the intrastate portion of jurisdictionally mixed

enhanced services as well as conflicting customer proprietary network information ("CPNI")

and network disclosure rules.

The Court stated that the impossibility exception is "narrow," with the Commission

having "the burden of showing that the state regulation would negate valid FCC regulatory

24 [d. at 1333.

2S [d. at 1333-34.

26 [d. at 1334.
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goals. "27 The Court found this burden was met based on the Commission's detennination

that "it would not be economically feasible for the BOCs to offer the interstate portion of

such services on an integrated basis while maintaining separate facilities and personnel for the

intrastate portion. Thus, the FCC concluded, the BOCs would opt to comply with state

requirements and provide such services entirely on a structurally separated basis" -- which

would frustrate the Commission's goal of integrated offerings of enhanced and basic

services. 28 The Ninth Circuit reiterated the same discussion in California v. FCC, 75 F.3d

1350 (9th Cir. 1996), in upholding Commission preemption of California's per line blocking

default for intrastate calls in connection with caller ID services.

B. The Intrastate and Interstate Aspects of Fixed CMRS Are Inseverable

PCIA believes that Commission preemption of state regulation of fixed commercial

mobile radio services ("CMRS") would withstand challenge under the standards articulated by

the Supreme Court in Louisiana PSC, the D. C. Circuit, and the Ninth Circuit. The key to

surviving a challenge to the FCC's preemption authority is a demonstration that the

regulation of fixed CMRS cannot be separated into interstate and intrastate components, and

that compliance with state regulatory requirements will interfere with achievement of lawful

federal policies.

27 39 F. 3d at 93, citing California v. FCC, 906 F.2d 1217, 1243 (9th Cir. 1990).

28 Id. at 93.
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First, CMRS is inherently interstate and at the very least has both interstate and

intrastate aspects. Both Congress and the Commission have recognized the fact that CMRS

systems do and will span across state boundaries.

Initially, for both broadband and narrowband services, the radio equipment, cables,

and switches used to provide interstate communications are inseparable from those used to

provide intrastate communications. Further, as the Commission itself has previously pointed

out,29 many interconnected broadband calls begin as intrastate calls and become interstate

calls, or vice versa, as mobile customers move across state lines while calling. Indeed,

assigning a particular jurisdictional status to any specific call is likely to be arbitrary.

Narrowband CMRS also presents an inseparable mix of intra- and interstate aspects.

The key to understanding the inseparable nature of most paging services is an understanding

of how wide area paging services work. 30 For these services, pages are initiated by the

paging party, who often dials an 800 number to reach the paged party. Thus, the paging

provider is unaware of the location of the paging party. Further, in order to reach the paged

party -- who might be any place within a multi-state area -- the page is sent out from radio

transmitters located in many different states. Most of these radio signals are "wasted," while

one actually reaches the paged party's mobile unit. Such an arrangement makes it similarly

impossible to ascertain the location of the paged party. Based on these facts, the Commission

29 Interconnection Between Local Exchange Carriers and Commercial Mobile Radio
Service Providers, 11 FCC Red 5020, 5073 (1996) (Notice of Proposed Rulemaking).

30 It is possible that very small paging providers have all of their transmitters in a singe
state. However, such entities are becoming exceedingly uncommon.
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has concluded that it is "technically and practically infeasible to separate" the "interstate and

intrastate" components of nationwide paging service. "31

Moreover. the basic licensing areas for some services, such as PCS and SMR,

encompass territory in multiple states, thus rendering many calls within a given service area

on a particular system inevitably interstate. Similarly, a number of cellular systems around

the country, originally licensed on the basis of MSAs and RSAs, have been consolidated into

much larger systems that cross state boundaries.

CMRS systems also resemble Centrex to the extent that such facilities provide access

to interstate services. As the Illinois Bell and Texas PUC decisions made clear, such

interstate access falls within the scope of the Commission's jurisdiction. Thus, CMRS

clearly is not a purely intrastate service but has substantial interstate aspects as well.

Second, the Commission has a valid federal regulatory objective, backed by

Congressional intent that this objective may preempt conflicting state law. Specifically, the

Commission has been directed by Congress to promote a competitive national marketplace in

CMRS, driven by economic forces and service design, rather than disparate regUlatory

requirements at either the federal or state levels. 32 This mandate is reflected in Congress'

31 Mobile Telecommunications Technologies Corp. Request For A Declaratory Ruling
Concerning Preemption Of State Regulation For Nationwide and Multistate Paging Service on
Frequency 931.4375 MHz, 6 FCC Red 1938, 1 15 (Common Carrier Bureau 1991), affirmed,
7 FCC Rcd 4061 (Commission 1992).

32 The legislative history associated with Section 332(c) states that "[t]he intent of this
provision, as modified, is to establish a Federal regulatory framework to govern the offering
of all commercial mobile services." H.R. Rep. No. 213, 103rd Cong., 1st Sess. 490 (1993)
(" Conference Report").
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adoption of Section 332(c) of the Communications Act, as amended, in 1993.33 Evidence of

this federal regulatory objective is found in the provisions permitting forbearance from a

number of common carrier obligations for CMRS licensees, the requirement that the

Commission examine competitive market conditions in the industry, and the preemption of

state regulation of rate and entry regulation (under the terms identified in the statute).

Consistent with that federal mandate, the Commission has authority to determine, as it

has in the First Report and Order in this docket, that the provision of fixed CMRS services is

necessary to further the public interest and to assist in promoting competition in the CMRS

marketplace. That conclusion, supported as it is by Congressional authority, meets the test

of Maryland PSC that there be a valid federal regulatory objective.

Moreover, this objective is similar in significant respects to other rationales found by

the courts to support preemption if the interstate and intrastate portions of the regulation

cannot be "unbundled." Application of the preemption standard subsequent to the Louisiana

PSC decision has generally involved the Commission's efforts to promote competition: in the

interstate services marketplace (Maryland PSC); in the installation and maintenance of inside

wiring (NARUC); and in the CPE market (Illinois Bell). In California v. FCC, 39 F.3d 919,

the Court identified the Commission's regulatory objective as permitting integrated offerings

of basic and enhanced services. Certainly, in this case, integrated offering of fixed and

33 Section 332(c) reflects Congressional intent that federal regulation preempt conflicting
state law, consistent with the Supreme Court's statement in Louisiana PSc.
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mobile CMRS is necessary in order to enhance the Commission's goal of a competitive

wireless marketplace.

Third, regulation of the interstate and intrastate aspects of fixed CMRS cannot be

unbundled and state regulation of fixed CMRS would effectively negate the exercise by the

Commission of its lawful interstate authority. The inseparability of physical plant as well as

of communications themselves gives rise to the regulatory inseparability. State regulation of

any element of fixed CMRS -- rate or other terms and conditions -- could render carrier

provision of interstate fixed CMRS practically impossible. 34 Any type of state rate or other

regulation of intrastate fixed CMRS would inevitably place the licensees in the position of

having to decide whether their interstate offerings can be made consistent with applicable

state requirements. 35 The nature of the state requirements may lead carriers to conclude that

providing fixed CMRS on an interstate basis cannot feasibly be done or can be done only on

some restricted basis. The alternative would be for carriers to build separate intrastate and

interstate CMRS networks -- clearly infeasible. This outcome would interfere with

achievement of the Commission's legitimate federal regulatory policy. As a result, under

current case law, the Commission is entitled to preempt state regulation of fixed CMRS.

34 Under Section 253(a) of the Communications Act of 1934, state entry regulation of
fixed CMRS would be prohibited.

35 This situation is exacerbated by the fact that each state jurisdiction could impose its
own unique set of requirements. Compliance with a crazy quilt of state requirements may
provide further justification for carriers to decline to provide even fixed interstate CMRS.
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II. Fixed CMRS Will Not Be a Substitute for Land Line Telephone Exchange Service
for a Substantial Portion of the Communications Within a State for the
Foreseeable Future

Some concern has been raised that perhaps the states should have regulatory authority

over fixed CMRS if it becomes a substantial substitute for fixed wireless services. Clearly,

that should not be a concern for some time to come. As the Department of Justice has

pointed out in this proceeding, "wireline local loop competition is only at an incipient

stage. "36

There is little Congressional guidance on when fixed CMRS might become a full-

fledged competitor to fixed local loop service and what it means for CMRS to serve as a

substitute for land line telephone exchange service for a substantial portion of the

communications within a state. The most help is found from discussions associated with the

adoption of Section 332(c)(3)(A) of the Communications Act, as amended. In discussing the

phrase "such [CMRS] service is a replacement for land line telephone exchange service for a

substantial portion of the telephone land line exchange service within such State, 1137 the

Conference Report stated:

[T]he Conferees intend that the Commission should permit States to regulate
radio service provided for basic telephone service if subscribers have no
alternative means of obtaining basic telephone service. If, however, several
companies offer radio service as a means of providing basic telephone service
in competition with each other, such that consumers can choose among

36 Comments of the United State Department of Justice, WT Dkt. No. 96-6, at 3 (filed
Apr. 23, 1996).

37 47 V.S.c. § 332(c)(3)(A)(ii).
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alternative providers of this service. it is not the intention of the conferees that
States should be permitted co regulate these competitive services simply
because they employ radio as a transmission means. 38

The Commission also has attempted to interpret this language in the context of acting on

petitions by state agencies to continue to exercise jurisdiction over CMRS. The Commission

stated:

(W]here CMRS is the only available exchange telephone service, we construe
Section 332(c)(3)(A)(ii) to mean that Congress' interest in promoting universal
telephone service outweighs its interest in permitting the market for CMRS to
develop in the first instance unfettered by regulation. As a practical matter, all
this means is that concerns about anticompetitive conditions in the market for
CMRS will be given greater weight where a state can show that such service is
the sole means of obtaining telephone exchange service in a substantial portion
of a state. 39

These discussions seem to indicate Congressional intent to permit state regulation of CMRS

only if CMRS is the only available option for obtaining telephone exchange service.

This review demonstrates that an examination of the level of CMRS substitutability

for local exchange service must be done on a statewide basis. CMRS licensee provision of

service to a single high rise office building in a metropolitan area in no way represents the

level of substitutability that should raise any questions as to whether states should be

permitted to regulate fixed CMRS service. Moreover, the terms of the Conference Repon

suggest that if service is available from competing CMRS providers, then the states would

continue to be foreclosed from regulating CMRS.

38 Conference Repon at 493 (emphasis added).

39 Petition of Arizona Corporation Commission, 10 FCC Rcd 7824, 7839 (footnote
omitted).
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III. Implications of the Telecommunications Act of 1996

The Telecommunications Act of 1996 supports PCIA's assessment of the jurisdictional

issues. In particular, Section 253(e) specifically provides that nothing in Section 253 shall

affect the application of Section 332(c)(3) to commercial mobile radio service providers. As

a consequence, the Commission has plenary authority over mobile, fixed, or integrated

offerings of CMRS providers.


